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Highlights

China Tariffs: The phase one U.S. – China trade deal

entered into force last Friday amidst continuing

uncertainty regarding the impact of the coronavirus on

China’s purchase commitments.  USTR also announced

creation of a new office to handle review and

enforcement of the bilateral trade deal.

 

EU: EU Commissioner Phil Hogan visited with U.S.

trade officials and lawmakers in Washington, DC

signaling accelerating interest in formulating a limited

bilateral trade deal with the United States that may

include non-tariff barriers on agriculture, such as SPS

issues.

USMCA: USMCA ratification process continues in

Canada with expectations of ratification in March and

implementation by all three countries as early as this

summer.

WTO: USTR issued a lengthy report (174 pages)

detailing its long-standing concerns with the WTO

appellate body system and its persistent failures to

operate within the original mandate.  The document

expressly noted that solutions to the AB crisis were not

in the offering.

USMCA

USMCA continues to progressively move through the

Canadian Parliament. The bill is now before the

standing committee on international trade, which has

started hearing from witnesses. Additional hearings

are scheduled this week, and more witnesses could

still be called. The committee is expected to vote this

week on whether to invite recommendations from

other committees, including agriculture, with a

proposed deadline of April 2.

 

After the committee hears from witnesses, the bill

returns for a final reading in the House of Commons,

and then through a similar process in the Senate.

Once this legislation is passed by both houses it

becomes law. See guide to Canadian legislative

process. Ratification is currently expected in March or

April at the earliest.

 

After ratification by Canada, the three countries must

work to “check off” all the obligations outlined in the

deal that must be met before the deal can take

effect. Once they have completed all required

procedures, the countries will notify each other in an

exchange of letters. Then, it will enter into force on

the first day of the third month following the last

party’s written notification (i.e. Canada) or

approximately 60 days later. 

Section 232 Tariff Actions

Last Friday the U.S. Court of International Trade

(CIT) granted a Texas-based importer a temporary

restraining order against the Trump administration’s

tariffs on derivative steel and aluminum products,

setting up a trial where the CIT will evaluate whether

the duties are unlawful. The CIT restraining order

applies only to the Texas firm, PrimeSource Building

Products, an importer and distributor of building

materials. PrimeSource alleged the tariffs are in

violation of several U.S. laws.

 

As reported earlier, President Trump last month

issued a proclamation saying that Section 232 tariffs

on steel and aluminum products imposed in March

2018 would be expanded to cover certain derivative

goods. The tariffs on derivative steel products

(additional 25 percent) and on derivative aluminum

products (additional 10 percent), took effect on Feb.

8th.

 

In announcing the tariffs, Trump stated that following

his 232 tariffs on imported steel and aluminum

products in 2018, such imports have declined, but

imports of derivative products have increased.

“Foreign producers of these derivative articles have

increased shipments of such articles to the United

States to circumvent the duties on aluminum articles

and steel articles,” the President said. The Presidential

proclamation cited import surges for of steel nails,

tacks, drawing pins, corrugated nails, staples, since

May 2018 and surges in derivative aluminum products

including aluminum stranded wire, cables, and plaited

bands.

 

A few countries are exempted from the 25 percent

and 10 percent tariffs – for derivate steel products

Argentina, Australia, Brazil, Canada, Mexico and

South Korea and for derivative aluminum products

Argentina, Australia, Canada and Mexico.

 

The CIT’s ruling and review Trump’s use of the 232

law may provide further impetus for several leading

lawmakers who have decried the 232 tariff actions.

Senator Grassley recently stressed that he remains

committed to developing a bipartisan, veto-proof bill

to rein in the President’s trade authority under section

232. Grassley has previously noted that a key step in

the process is a candid conversation with ranking

Democrat Senator Wyden to find common political

ground on the legislation. "I hope that he'll be

anxious to move forward because when I last

approached him on it and we were going to have a

markup in November, he said, 'I'm going to need a

little bit more time because we're mixed up with

USMCA.'" Grassley continued, "Since you don't get

anything done in our committee that's not bipartisan,

I'm going to have to have his cooperation and I

would expect to have it."

Auto Tariffs

Pressure to release the section 232 auto report is

mounting from Congress. Last week Senate Finance

Chairman Chuck Grassley told reporters he will push

the Trump administration to follow through and

release its report recommending tariffs on

automobiles and auto parts for national security

reasons, as was mandated in appropriations

legislation Congress passed last year.

Senator Chuck Grassley

Grassley previously called on the administration to

release the report but said the only response he got

was "a finger poked in [his] eye by the Commerce

Department." But, he added, "it's quite a different

thing when 535 members of Congress have said this

report ought to be released. So yes, I intend to

pursue it." He said his next step will be talking with

Sen. Ron Wyden (D-Ore.), the top Democrat on

Finance, to decide on the path forward.

As reported earlier, several members of Congress'

New Democrat Coalition are calling for the

"immediate release" of a Commerce Department

report recommending tariffs on imports of autos and

auto parts for national security reasons. In a letter

sent to Trump this morning, the members of the New

Dems' trade task force also urged the president to

abandon his outstanding threat to follow the Section

232 report's recommendations and impose

automotive duties.

The letter comes amid a fresh wave of pressure for

the Trump administration to release the report, as

Congress included a provision in its latest

appropriations bill mandating it be published by late

January. The Trump administration failed to meet that

deadline and has given no indication as to whether or

when it will publish the document, which Commerce

completed and sent to the White House almost

exactly a year ago. "Your willful disregard for these

laws threatens American workers as well as the

balance of power that is so essential to our

Constitution," the nine lawmakers wrote in the letter.

Earlier in the year, the Department of Commerce

announced it would not release the Section 232 auto

report that concluded autos and auto parts imports

pose a threat to national security.  Commerce

released the following, "Consistent with the

president's signing statement for the appropriations

bill, the Secretary of Commerce is not releasing the

232 autos report because releasing it now would

interfere with the president's ability to protect

confidential executive branch communications and

could interfere with ongoing negotiations," a

department spokesperson said in a statement. The

decision was in part based on a Justice Department

opinion that said releasing the report would " risk

impairing ongoing diplomatic efforts to address a

national-security threat."

Section 301 Tariff Actions

Digital Services Tax - France

 

No significant updates on the trade détente

announced by Trump and French President Macron in

the battle over digital services taxes. Trump had

threatened to impose up to $2.4 billion worth of tariffs

on French goods in retaliation for the digital services

tax France imposed last June. Under the truce, the

U.S. has agreed to delay the imposition of tariffs on

French goods in exchange for Paris’ commitment to

suspend the collection of taxes on digital services.

Treasury Secretary Mnuchin, who met with his French

counterpart in Davos, Finance Minister Bruno Le Maire,

indicated their discussions focused on how to proceed

with the OECD negotiations on digital services taxation

and warned other countries that the U.S. views digital

service taxes as discriminatory.

President Trump and French President Macron

Earlier the Trump Administration found discriminatory

tax treatment for U.S. internet firms under a section

301 investigation into digital services taxes USTR

announced possible imposition of 100 percent duties

on up to $2.4 billion worth of French products —

including cheese, Champagne, handbags, cosmetics

and fine dinnerware under section 301 authority,

unless France agrees to drop or modify the country’s

new digital services tax unfairly aimed at American

internet giants. The proposed retaliation could also

include fees or market restrictions on French services

companies operating in the United States.

Tech and IP Policies – China

 

Last Friday the China phase one trade pact entered

into force (Feb. 14th). Concurrently USTR announced

a new office - “Bilateral Evaluation and Dispute

Resolution Office” - to monitor the deal.  According to

USTR, “This office will monitor China’s implementation

of its commitments under the Phase One agreement

and will be responsible for working with China’s

corresponding Bilateral Evaluation and Dispute

Resolution Office to address disputes that arise over

implementation matters”.  Ambassador Jeffrey Gerrish

will serve as the “designated Deputy United States

Trade Representative” heading the new office that will

coordinate various levels of implementation review

and dispute considerations.

The impact of the coronavirus remains fluid, but many

officials are acknowledging the adverse impact on

China’s ability to fulfill its purchase commitment at the

outset of the phase one deal. Agriculture Secretary

Perdue said the U.S. must be “understanding” of the

potential impact of the coronavirus on Chinas trade

commitments. “If they’re really trying and it really just

blows the economy out of the water, then we would

have to be understanding of that.” “There are force

majeure type of things ... that I think you have to be

sensitive to,” Perdue continued. Notably the phase one

agreement text contains a disaster clause to allow for

delays: “In the event that a natural disaster or other

unforeseeable event outside the control of the Parties

delays a Party from timely complying with its

obligations under this Agreement, the Parties shall

consult with each other.”

Separately National Economic Council Director Larry

Kudlow said "It is true the phase one trade deal, the

export boom from that trade deal, will take longer

because of the Chinese virus," Kudlow did specify as

to how long of a delay, maybe up to half a year, but

emphasized the fluid nature of the situation. “This is

all iffy,” he said. “There’s a lot of information we don’t

have.”

Steve Mnuchin hinted at a multi-stage phase two

process with China but did not address timing. 

“Obviously, our biggest focus is implementing phase

one,” Mnuchin told the Senate Finance Committee on

Wednesday. “That, to a certain extent, has slowed

down given,” as China grapples with its coronavirus

outbreak, he said. Mnuchin indicated that the U.S.

goals in a phase two agreement, which could be rolled

out in as many as four separate parts: 2a, 2b, 2c and

2d. “The president’s been very clear he wants us to

execute on phase one. He wants us to make sure as

we move to phase two, we get what we need to get

and doesn’t want to set arbitrary timelines,” Mnuchin

said. “The president kept significant tariffs on to

create an incentive for them to do phase two and

those won’t be reduced until we do that.”

U.S. - Japan Trade Agreement

No significant updates on phase one U.S. Japan

trade pact. Commencement of negotiations on a

phase 2 or a comprehensive trade deal are

expected no earlier than May according to several

sources.

U.S. - EU Trade

As anticipated, the Trump Administration revised

tariffs on $7.5 billion on European imports, raising

the initial tariffs on aircraft to 15 percent from 10

percent in conjunction with the WTO Airbus case.

The Administration passed on the opportunity to

further increase tariffs on other European products

including cheese, wine and whiskey, which remain at

25 percent, much to the relief of several business

and consumer groups. According to the White House

announcement, the revised tariffs take effect March

18, 2020.

 

Under Section 407 of the Trade and Development

Act of 2000  the initial retaliatory duties USTR

announced on October 18, 2019 under the WTO

dispute settlement process are subject to review

and revisions (i.e. carousel) every 180 days

afterwards. The retaliatory tariffs on $7.5 billion of

European goods were authorized under a long-

running  WTO case dispute over European

government launch aid for Airbus.

 

The potential timeline for limited US – EU bilateral

trade talks gained further momentum as EU Trade

Commissioner Phil Hogan visited U.S. officials and

lawmakers last week.  Hogan is eyeing mid-March

for his next visit, according to sources. One observer

noted that Hogan will likely return every month to

ensure a deal though no dates had been set.

 

Earlier EU and U.S. leaders outlined potential

negotiating parameters, particularly on non-tariff

agriculture issues. Phil Hogan said both trading

partners could strike a compromise on how

agriculture is handled. Leading to trade talks. Hogan

argued there could be a way of dropping certain

regulatory barriers to U.S. farm goods as part of a

broader industrial goods deal. Hogan noted, “So we

are trying to look at ways where through regulatory

cooperation we might be able to look at non-tariff

barriers as a way of bringing agriculture issues on

the table,” Hogan said.

 

USDA Secretary Perdue indicted the U.S. is seeking,

major changes to the EU's standards for plant and

animal health and food safety including combating

Europe's geographical protections for foods like feta

cheese and restrictions on chemically treated

poultry, and other products. Perdue Purdue noted,

"We're not suggesting initially that tariffs have to be

on the table, but certainly the [food standards] have

to be addressed, and the non-tariff barriers, which

are a fairly formidable barrier to U.S. exports to the

EU." 

U.S.-U.K Trade Agreement

Prime Minister Johnson is confident a U.K.-EU trade

can be achieved by year-end.  Last week Johnson

reiterated that "zero tariff, zero quota" deal before

the end of the year is possible. In contrast, EC

President von der Leyen, said it is "basically

impossible" to negotiate a comprehensive deal on

the pair's future relationship and have it ratified by

the end of the year.

 

Absent a U.K. and EU trade deal by December 31,

2020, the legal default is a no-deal Brexit that would

mean trade between Britain and the EU after 2020

would operate under WTO terms, including the

imposition of tariffs and other controls. If the U.K.

and EU were to extend the transition period, that

would mean the U.S. waiting longer for a bilateral

deal to go into effect.

 

UK officials announced general negotiating

objectives for post-Brexit trade deals. In addition to

the EU and U.S., British officials intend to negotiate

trade deals with Japan, Australia and New Zealand

this year.  British trade official Liz Truss said in

reference to the U.S., we want to “secure

comprehensive, far-reaching and mutually beneficial

tariff reductions ... which will increase access to the

US market for UK businesses, and lower prices and

increase choice for UK consumers,” signaling

intentions to seek a comprehensive deal, unlike the

U.S. – Japan phase one agreement.

 

U.S.-specific objectives will have to be released by

the UK prior to entering negotiations. Still, the

broader objectives gave an idea of what the UK’s

specific negotiating objectives may entail.

 

House Ways and Means Committee Chairman Neal

identified key priority areas in a U.S. – UK trade

agreement - labor, environment, enforcement, and

preserving the Good Friday Agreement.

Prime Minister Boris Johnson appeared to open the

door allowing genetically modified food imports from

the U.S. as he urged for an end to “hysterical” fears

of certain U.S. food products in the context of a

possible U.S. – UK trade deal. Johnson emphasized

the UK would not accept “diminution” of food

standards, but that Britain would be “governed by

science, not mumbo-jumbo”. He criticized “American

bashers” who view U.S. food as “inferior.” “I look at

the Americans, they look pretty well nourished to

me. And I don’t hear any of these critics of

American food coming back from the United States

and complaining … So let’s take some of the

paranoia out of this argument,” he said. Johnson has

acknowledged there was an argument against

chlorinated chicken on animal welfare grounds.

Suspension Agreements

 

Sugar Suspension Agreement

 

Last month the Department of Commerce

announced signing of the amended Sugar

Suspension Agreement.  In the notice Commerce

reported, “…sugar producers/exporters accounting

for substantially all imports of sugar from Mexico

have signed an amendment to the Agreement

Suspending the Antidumping Duty Investigation on

Sugar from Mexico (AD Agreement). The

amendment to the AD Agreement modifies the

definitions for sugar from Mexico, revises the

reference prices for the applicable sugar from

Mexico, and provides for enhanced monitoring and

enforcement mechanisms.”

Shortly after the Commerce announcement, CSC

Sugar filed two complaints with the Court of

International Trade (CIT), each contesting the newly

revised agreement that would suspend the

antidumping and antisubsidy duties on raw sugar

imports from Mexico. CSC noted in the filing, "The

failure of Commerce to provide a reasoned

explanation for the inclusion of both the bulk

shipment provisions and the changes in the polarity

standards in adopting the amendment renders the

amendment unsupported by substantial evidence

and contrary to law."

CSC Sugar's successful petition to the CIT last year

against Commerce for not keeping proper records

during the 2017 negotiations led to the most recent

changes in the agreements. CSC continues to object

to Commerce’s decision and remains dissatisfied

with the department's proceedings.

 

U.S. - India Trade Developments

After a phone call between President Trump and

Indian Prime Minister Modi, the White House

announced that President Trump will visit India this

month (Feb. 24-25) raising expectations of a limited

U.S.-India trade deal. According to a White House

statement, the trip will include stops in New Delhi

and Modi's hometown of Ahmedabad.

Indian Prime Minister Modi and President Trump

Amb. Lighthizer was expected to travel to for India to

try to finalize a deal, said two people close to the

talks. However, recent reports indicated Amb.

Lighthizer and Indian Commerce and Industry

Minister Piyush Goyal have held phone conversations

ahead of Trump’s visit.

Last week, ahead of President Trump’s visit with

Prime Minister Modi, India offered improved access to

the dairy and poultry sector to regain GSP benefits.

According to reports, India is proposing increased

access for U.S. chicken legs, turkey and produce such

as blueberries and cherries, along with lowering

tariffs on chicken legs from 100% to 25%, higher

than 10% sought by the U.S.  In the dairy sector, is

offering additional access over the 5% tariff and

quotas according to sources. Dairy exports would

remain subject to certification they are not derived

from animals that have consumed feeds that include

internal organs, blood meal or tissues of ruminants.

India has further proposed a 50% tariff reduction on

heavy-weight motorcycles, such as Harley-Davidson

motorcycles though not a large market for these

products. President Trump has railed against India’s

tariff structure labeling India the “tariff king.”

Several observers raised the stakes on Trump’s India

visit to return with a trade deal, albeit limited. Acting

assistant secretary of State for the Bureau of South

and Central Asian Affairs, Alice Wells said both sides

needs to agree on a “tiny” phase-one deal, otherwise

“it would be a big setback”. Nisha Biswal, president of

the U.S.-India Business Council, said  last week that if

Trump and Modi “fail to bring even a modest

agreement forward, it will be a missed opportunity to

make progress that can benefit both countries and

strengthen economic ties.” In response to question

regarding potential for a trade deal during the

meeting with Modi, Trump said “They would like to do

something, and we’ll see. If we can make the right

deal, we’ll do it.”

The potential trade deal could include restoration of

India’s GSP benefits in exchange for greater market

access for U.S. medical devices, agricultural goods,

and addressing non-tariff barriers. The U.S. earlier

revoked India’s GSP benefits, valued at

approximately $6.4 billion, and is call for reciprocal

market access in India in order to restore GSP.

The United States is India’s second-largest trade

partner after China, and bilateral goods and services

trade climbed to a record $142.6 billion in 2018. The

United States had a $23.2 billion goods trade deficit

in 2019 with India, its 9th largest trading partner in

goods.

U.S.-Kenya Trade Developments

As reported earlier, the White House announced

intention to negotiate a bilateral trade deal with

Kenya.  In a statement, Amb. Lighthizer indicated the

Trump Administration will notify Congress of its intent

to begin talks under the auspices of Trade Promotion

Authority, signaling pursuit of a comprehensive trade

pact, unlike the Japan phase one deal.

 

Lighthizer said “Kenya is a recognized leader across

the continent, an important strategic partner of the

United States, and there is enormous potential for us

to deepen our economic and commercial ties. He

continued, “Under President Trump’s leadership, we

look forward to negotiating and concluding a

comprehensive, high-standard agreement with Kenya

that can serve as a model for additional agreements

across Africa.”

 

According to a USTR fact sheet, Kenya is the United

States’ 98th-largest trading partner in goods, with $1

billion in two-way trade in 2018. Major U.S. imports

include apparel, tree nuts, essential oils, and coffee,

while Kenya’s major imports include aircraft,

machinery and agricultural goods.

 

Several lawmakers commented positively on the

announcement. Ways and Means Chairman Neal

commented on Congress’ support for the potential

trade deal.  Neal said  after meeting with President

Kenyatta, “I look forward to working with President

Kenyatta and his government to make sure that any

US-Kenya trade arrangements that build on AGOA

are mutually beneficial, reflect our shared economic

aspirations and democratic values, respect Congress’s

freedom to regulate in dynamic areas of domestic

policy and demonstrate a commitment to the

enforcement of strong worker rights, environmental

protections and good governance.”   

 

Ranking Member Brady said he is optimistic the two

countries can “create a new, strong, reciprocal, and

mature trade relationship between the U.S. and

Kenya.” He continued, “I believe that it is vital for the

United States to establish more of a leadership

presence on the African continent to create new

markets for American goods and services – especially

as China continues its drive to bring Africa into its

orbit.”

General Trade Cooperation/WTO

Reform

USTR released a detailed 174-page

report hammering on why the U.S. has sought

reform for many years with the WTO's Appellate

Body, but offered no solutions or reform proposals.

As stated in the report, "The purpose of this report is

not to propose solutions to the problems facing the

WTO dispute settlement system. Rather, its purpose

is to provide a thorough examination of the Appellate

Body's failure to comply with the WTO Agreements."

USTR’s statement continued, “The Report

demonstrates the Appellate Body’s persistent failure

to follow basic WTO rules and highlights several

examples of how the Appellate Body has altered WTO

Members’ rights and obligations through erroneous

interpretations of WTO agreements.”

 

Amb. Lighthizer said a re-examination of the WTO is

a key part of President Donald Trump's trade agenda.

"Unfortunately, the conduct of the Appellate Body has

converted the WTO from a forum for discussion and

negotiation into a forum for litigation," he said in a

statement. The U.S. ambassador to the WTO, Dennis

Shea, further dampened expectations of moving from

“why” to proposed solutions, citing a "failure of

engagement" and that the U.S. had "not received an

adequate response" acknowledging the United States’

longstanding concerns.

 

The Trump administration is considering raising the

present ceilings on U.S. tariffs (i.e. bound rates) to

compel a renegotiation of relationships other WTO

members and upend the tariff-setting system known

as Most Favored Nation (MFN). President Trump and

senior aides have long complained that other

countries can charge higher tariffs on certain products

than the U.S. is permitted. The potential plan would

upend the U.S. tariff approach made by previous

administrations over decades of negotiations,

according several experts familiar with the

discussions.

 

Several lawmakers and observers were alarmed by

the potential policy developments. Senator Grassley

warned that Congressional approval was needed

before the administration could modify the United

States’ negotiated tariff schedule. “All I can tell you at

this point is they can’t do it without Congress’

approval and we have not had that discussion,” he

said last week. “If anybody is thinking about moving

ahead and leaving Congress out of it, they can’t do

that,” he continued.

 

Others strongly cautioned the policy shift would

adversely affect the U.S. economy and jeopardize

benefits enjoyed under the WTO. Chad Bown, a

senior fellow at the Peterson Institute for

International Economics said, “President Trump sees

it only as a constraint on his ability to strike quick-

and-dirty deals.” “But take away MFN, and suddenly

the entirety of benefits that the WTO provides begins

to unravel, including those that Americans have

enjoyed for decades.” A U.S. Chamber of Commerce

trade official, John Murphy, senior vice president for

international policy said, “This could be a real case of

‘you’re gonna miss me when I’m gone.’”

 

Multiple experts strongly favoring a rules-based global

trading system warned that upending the present

WTO system would severely shock the American

economy. They contend the WTO, despite some

flaws, provides policy stability and certainty to

businesses, fostering trade and international

investment, which leads to export industries that

create good jobs, and for consumers, access to

diverse and low-cost products from around the globe.

 

Article XXVIII of the General Agreement on Tariffs

and Trade (GATT) allows WTO members to modify

their schedule of tariffs, but only in consultation with

other members that would be affected by the

change. Those members are entitled to some

compensation for such changes, the agreement says,

which could be achieved through the lowering of

other tariffs. If no agreement on compensation can

be reached, however, affected countries can retaliate

by raising tariffs on U.S. goods.

As reported earlier, the chair of the WTO’s agriculture

negotiations plans to distribute a framework for

agriculture negotiations this month leading up to the

June WTO ministerial conference. John Deep Ford,

chair of the Committee on Agriculture special session,

noted that the Cairns Group -- major agriculture

exporting countries had initiated a proposal that

would cut all agricultural domestic support in half by

2030 and is one of several expected components

under consideration. According to one WTO official,

domestic support remains one of the main priorities

for most WTO members. Deep Ford said, “hopefully

by May, we will have something stabilized” for the

June WTO ministerial.

 

The U.S. welcomed the Cairns Group’s proposal yet

remains realistic that insufficient time exists before

the WTO ministerial in Nur-Sultan, Kazakhstan to

close major gaps in member countries’ positions on

the issue. Rather, the U.S.  is pushing for a deal on

transparency -- and asked members to engage on

“equally important” pillars beyond domestic support.
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